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CHANDLER, J., FOR THE COURT:

1. Maria Page gppedls the dismissd of her civil suit againgt Sherry Crawford by the Circuit Court of

Lee County for failling to timely serve process upon the defendant. Page submitsthreeerrorsinthedecison

of the court below:

l. THE PLAINTIFF SHOWED GOOD CAUSE FOR FAILURE TO SERVE PROCESS
WITHIN 120 DAY S IF, IN FACT, SERVICE WAS NOT PROPERLY PERFECTED IN

THAT TIME.

1. PLAINTIFF'S MOTION FOR LEAVE TO SERVE PROCESS OUT OF TIME SHOULD

HAVE BEEN GRANTED.



[1. DEFENDANT WAIVED SERVICE OF PROCESS ISSUE BY PURPOSEFULLY
AVAILING HERSELF OF THE COURT'SJURISDICTION BY FREELY ENGAGING IN
LITIGATION.

2. Finding error, we reverse and remand.

FACTS

113. This civil suit arose out of amotor vehicle accident in Tupelo, Missssippi on November 2, 1999.

Page dleges Crawford negligently struck her vehicle by failing to keep a proper |ookout as she attempted

to turn into the stream of traffic. Page negotiated with Crawford's insurer for some time for coverage of

her damages but was unable to reach a settlement. The complaint was filed on April 17, 2002.

14. Page caused summons to issue on at least four occasions between April and June, 2002 and

attempted service by both process server and the county sheriff'soffice. Servicewasfirgt attempted at the

address Crawford had given police at the time of the accident then at addresses supplied by unstated
information gleaned by the process servers. Crawford could not be found on any of those occasions.

5. At some point, Crawford married Dennis Williamson. Page learned of Williamson's place of

employment and sent to him two lettersin July, 2002, one by regular post, the second by certified mall.

The certified letter was never clamed. The correspondence was styled a courtesy letter to notify

Williamson of the suit againgt his wife and asked that Crawford retrieve a copy of the complaint and

summons & the office of Page's counsel due to the fallure to locate her.

T6. Shortly after theletter was sent, Page attempted to compl ete servicethrough publication intheloca

newspaper on August 6, 13 and 20, 2002. On August 30, 2002, Crawford filed an answer to the

complaint and asserted as a defense the failure to effect service of process. At the sametime, Crawford

submitted discovery requests.



17. On September 6, Crawford filed a motion to dismiss based upon the failure to effect service of
process. Page answered the motion and filed amotion to alow out-of-time service. The motions came
on for hearing on April 4, 2003 approximatdy five months after the statute of limitation on the cause of
actionexpired. Page argued Crawford, knowing of the suit, purposefully evaded persond service but, in
any case, service was effected through publication. Page dso argued Crawford had waived the issue of
service through participationin the litigation, thet of submission of interrogatories. Crawford, in response,
stated shehad maintained her present addressfor severd years, an addresswhich wasreadily ascertainable
through a review of the county land rolls, defects existed in the attempted service by publication which
rendered it ineffective, and she did not waive any of her rights through participation in the litigation.
T8. The circuit court filed an order on April 25, 2003, denying Page's motion for out-of-time service
and granting the motion to dismiss. Apped of that decison was perfected and the case deflected to this
court for review.
ANALYSS

THE PLAINTIFF SHOWED GOOD CAUSE FOR FAILURE TO SERVE PROCESS

WITHIN 120 DAY S IF, IN FACT, SERVICE WAS NOT PROPERLY PERFECTED IN

THAT TIME.
T9. Page assarts that the trid court erred in dismissing her civil suit because she showed good cause
for fallure to serve process within 120 daysiif, in fact, service was not properly perfected in that time. A
court rule requires that service of a summons and complaint be made to a civil suit defendant within 120
days of the date the complaint is filed. M.R.C.P. 4(h). Theresfter, the suit shal be dismissed without
prejudice upon motion of either the defendant or upon the court'sown motion. 1d. However, the 120-day
rule may not be gpplied if the plaintiff is able to show good cause why service was not made in that time.

Id. Whether or not the plaintiff can show good cause is a discretionary matter for the trid court and is



entitled to deferential review of whether the trial court abused its discretion and whether there was
ubstantia evidence supporting the determination. Rainsv. Gardner, 731 So. 2d 1192 ( 18) (Miss.
1999).

110.  Page contends that Crawford purposefully evaded service of processknowing the suit againgt her
had been filed. Attempts to find her included a search of the records of public utilities and inquiries
apparently made by the process servers. Page dso cites her |etters to Crawford's spouse and argues the
falure of Williamson to retrievethe certified letter is proof of intent to avoid service. Crawford submits she
has lived at the same address since prior to the filing of the complaint in this case and Page could easly
have found her address by smply reviewing theland roll. She dso arguesthefailureto incdude an affidavit
or sworn complaint that she could not be located after diligent inquiry in the atempted service by
publication as required by Mississppi Rule of Civil Procedure Rule 4(4)(A) renders that attempt invalid.
11. Thereisno bright line rule as to how many efforts must be made by a plaintiff to locate a named
defendant to satisfy the requirement of diligent inquiry. There is dso the question of baancing the qudity
of those inquiries with their quantity. Standing on a street corner and asking passersby if they know the
defendant'slocation would clearly not condtitute diligence, no matter how many personswere asked in that
manner. Beyond that, it becomes a matter of balancing quantity, qudity and the interests of the parties.
12. Inthis case, Page did make severd attempts to locate and serve Crawford within the 120-day
period, searching through both telephone and utility directories and repeatedly engaging process servers.
When Page findly found Crawford's husband, he refused to accept certified |etters regarding the matter.
Although land records do seem like an obvious place to conduct an inquiry, Page was looking under a
former name that was given a the time of the accident. The circuit court did not make afinding pertaining

to whether good cause existed, but merdy held that Crawford's motion to dismiss was well taken and



should be granted. We therefore remand to thetria court for a determination of whether good cause was
shown.

1. PLAINTIFF'S MOTION FOR LEAVE TO SERVE PROCESS OUT OF TIME SHOULD
HAVE BEEN GRANTED.

1. DEFENDANT WAIVED SERVICE OF PROCESS ISSUE BY PURPOSEFULLY
AVAILING HERSELF OF THE COURT'S JURISDICTION BY FREELY ENGAGING IN
LITIGATION.

113. Thedecison that Page was unable to show good cause for delay for purposes of alowing out-of-
time service of processwasadiscretionary matter for thetria court. Absent afinding pertaining to whether
good cause existed, we will not reach thisissue. Asto the question of service of process via publication,
the order of the tria court does not address this matter. Service of process by publication is only
permissible after the plaintiff hasfailed in locating the defendant to effect persona servicefollowing diligent
inquiry. Inremanding the decision that Page failed to show good cause why persona service had not been
effected, service by publication and any defects in that attempt, are moot.

114. Findly, thereisthe issue of whether or not Crawford waived service of process by participating

inthelitigation through the submission of discovery requests. Defensesbased upon insufficiency of process

or service of process must be asserted in the respons ve pleading to the complaint. M.R.C.P. 12(b)(5)(6).

These defenses are waived if not asserted in the responsive pleading. M.R.C.P. 12(h). Page arguesthe

active participation by Crawford in the underlying litigation condtitutes a tacit waiver of the service of

process defense.  Crawford should have seen through the question of persond jurisdiction before
proceeding further, according to Page.

715. Oncethedefenseof failure of service of process has been madein the responsive pleading, itisnot

waived by the mere submission of other pleadings in the case, nor even by participation in atrid on the



merits. Mitchell v. Mitchell, 767 So. 2d 1078, 1085 (1 24) (Miss. Ct. App. 2000). The eror is
preserved until itsresolution by thecourt. 1d. It may dso be resolved through an affirmative disavowa by
the defendant but that did not occur inthiscase. The claim of error iswithout merit.

116. THEJUDGMENT OF THECIRCUIT COURT OF LEECOUNTY ISREVERSED AND
REMANDED. COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLEE.

KING, CJ., BRIDGES P.J., LEE, AND MYERS, JJ., CONCUR. GRIFFIS, J.,

CONCURS IN PART AND DISSENTSIN PART WITH SEPARATE WRITTEN OPINION
JOINED BY IRVING, J.

GRIFFIS, J., CONCURRING IN PART AND DISSENTING IN PART:

17.  With much respect for the mgority, | respectfully concur in part and dissent in part.

118.  Firg, I concludethat thetria judgedid infact consder and determinethat good cause did not exist.
The record and transcript from the hearing on the motion to dismiss reved that the plaintiff’s diligence in
serving the defendant was throughly briefed and argued. Theresfter, thetria court executed an order that
granted the motion to dismiss. The court’ sdecision, in and of itself, sufficiently indicatesthat thetria court
did not accept the plaintiff’s good cause argument. Since the record adequately reflects that the court
considered and decided theissue, | see no purposeto reverse and remand. Indeed, thereis nothing more
for thetrid court to do on remand but revise the judgment to state that the court finds that good cause did
not exigt for the plaintiff’s delay in service of process.

119. Regardiess, | am of the opinion that the trid court’s decison of whether good cause existed was
withinthetria court’ sdiscretion. Young v. Hooker, 753 So. 2d 456, 461 (1 17) (Miss. Ct. App. 1999).

Sincel find that thetrid court made the determination that good cause was not present and | find no abuse



of that discretion, | would affirmthetrid court’ sdismissd. Therefore, | dissent from the mgority’ sdecision
to remand for a determination of whether good cause was shown.
920.  Second, | concur with theresult reached onthemgority’ sfind issuebut | believethat aclarification
of the legal reasoning is necessary.  The mgority frames the issue as “whether or not Crawford waived
sarvice of process by participating in the litigation through the submisson of discovery requests” The
mgority then cites Mitchell v. Mitchell, 767 So. 2d 1078, 1085 (124) (Miss. Ct. App. 2000), for the
proposition that “[o]nce the defense of failure of service of process has been made in the responsive
pleading, it is not waived by the mere submission of other pleadingsin the case, nor even by participation
inatrid on the merits” Certainly, once a Rule 12(b) defense is properly asserted, the defense is not
walved by the party submitting discovery requests or proceeding in the norma course of litigation.
121. My concernisthe posshility that the mgority’ s use of phrase that the defense “isnot waived . . .
even by paticipation in atrid on the merits’ may be misnterpreted and inconsstently gpplied. Although
not mentioned specificaly by the mgority or the Court inMitchell, Rule 12(d) of the Missssippi Rules of
Civil Procedure isrdlevant and important to thisandyss.
Preliminary Hearings. The defenses specificdly enumerated (1) through (7) in
subdivison (b) of this rule, whether made in a pleading or by mation, and the motion for
judgment on the pleadings (subdivision (c) of this rule), shal be heard and determined
before trid on application of any party, unless the court orders that the hearing and
determination thereof be deferred until the trid.
922. Rue 12(d) clearly requires that defenses asserted under Rule 12(b)(1) - (7) and 12(c) are
preliminary matters that are to be heard prior to trid unless the court postpones the consderation. In

Mitchell, this Court recognized that the defendant had properly preserved her Rule 12(b) jurisdictiona

defenses and complied with Rule 12(d) by asserting the jurisdictiona defense in a preliminary maotion.



Mitchell, 767 So. 2d at 1085 (24). Similarly, here, Crawford preserved her jurisdictional defense by
presenting it to the court in a preliminary mation.

123.  Hence, | bdieve tha we must clarify the mgority’s concluson that Rule 12(b) jurisdictiona
defensesare“preserved until resolution by the court.” Rule 12(d) clearly requiresthat adefendant present
Rule 12(b) jurisdictiona defenses promptly, for consderation by the court in a prliminary hearing. A
defendant may not assert a Rule 12(b) defense and lie in wait, without court gpprova, until thetrid on the
meritsto pursue adecison on themotion. Such delay would violate the specific requirement of Rule 12(d)
and would congtitute awaiver of the Rule 12(b) defense.

IRVING, J., JOINSTHIS SEPARATE WRITTEN OPINION.



